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INTRODUCTION
To expand its campus, SUNY Stony Brook scquired by eminent domain
almost 250 acres of Gvrodyna™s property - one of the largest undeveloped parceds

in 5

olk County. The State caloulaled o very Low compensation value, aking

advanty

- of gutdaled industrial zoning, which the Town™s master plan head alres

identified For reroning, and for which revoning had boon wnder consideration. At

the Conrt of Clalms, the Swte tied o farther bowball the waluation, ever though it

own experts testifted that rezoning to residential was reasonably probable for thas
ypen land in the midst of expensive subdivisions with cutstanding schooks, Bagsed

on the evidence, the Cowt of Claims agreed with all of the experts concerning
rezoning o residential. Sinee the State chose not to offer any evidence as o the
vabue with regoming — regardless of s own experts” {estimony - the Court of

Clabms congidered Gyrpdyne™s expeet’s valuation as rezoned. Finding that credible
and supported by the evidence, the courl awarded u fair price, which the Appelinie

Division affirmed unanimously.

The State now attempes to fwther delay 0l povment for land B wok almost

i the Appells

soven vears ago, by seeking leave o appesl 10 this Coust ~an

Diweisdon has alres e 15s Factond dis

dended. The Siste atiompts to repag]

regarding valuation as a fogal ssue, but its efforts cannol suceeed, This Court 1s

lef to condront a request that divect]ly conflicts with the constitutional limis on its

g

http://www.sec.gov/Archives/edgar/data/44689/000143774912003513/ex99-1.htm

Page 11 of 55

4/10/2012



€x99-1.htm

. Grant of leave in these chrcumstances would open the oo

ning nothiog moee than the disputed amount of

condsmmation awards, The State makes ne arsument jusiifving retreat from this
Court’s vigorous enforcement of its scope of jurisdiction, Now iz the time to bring
this wrduly exended matter W an end by denving the Smie’s motion,

BACKGROUND

1. Gyvrodvae™ Years of Ownership

o

Before the November 2, 2005 waking, Gyrodvoe owned 308 acres in e

Trnens of Brookhaven and Smithtown, Suitoik County {the “Property™. See
Appetlate Divizion Appendix, A3-A 380 Gyrodyne purchased the Property in

1951 o conduet helicopter test Hights, Smre™s Motion Apperdiz, "MAT
The Property was zoned residential az the time, but Gyrodyne obmined a revoning

fnchustrial, S Afer 20 vears, Gyrodyne discontinued the helivopter business

and rerted portions of 2 few old waldings to small companies, & For vears,

Giwrodyire was conprelled by ane fumily, whe made no effort 1o develop the

MA, 22-23. Alter p now independent board was nstalled in 1999,

Gurodyne fooused on development of the Property. A3

Working with Marriott, Gyrodyr witted w application for rezoning 1

g faciligy of 126 units. MLAL 23,

5,
&

geres of the Property 1o develop an assisted livin

In February 200

0, Brookhaven granted the rezoning application. 7. The project
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did net go forward only because Marriott got out of the assisted living business.
foatn 23,
Abrer investipating other options for development, Gyrodyne submited a
£ g b .,

new application to resone the Property for a hoory residential comnunity with a

golf course in Oclober 2003, MLA, 23, A public meeting was held on the

appdication in Smithtovwn, and o real public opposition fo Gyrodyne™s plan

surfaced in either town. o While the applicatzm was pending, bowever,

bt

representatives of SUNY Stony Brook met with Brookhaven officials 1o say tha

the University was considering condemnation of the Property, and to urge that no

action be taken on the zoning application = that the Town best leave alone and

s

not interfers with the Universins plans. AZEZ-AZU3; AZ33.

3 The Evidence Presented At Trial

Following the taking, Gyrodyne filed o timely claim. The Court of Claims
held trial in August 2009 over four days. As an expert on zoning, Gyrodyne called
Daniel Gulizio ¢ Grelizio™) who worked in local and couty government on Long
Island as a public planner for over 24 vears, nchuding tor Brookhaven amd Suttolk

County. MLAL 16, Gulizlo wsiified that the Property”™s existing industrial zoning

&

woull allow development of over 3 million squere (et of comumercial space. MLA.

17, However, the narrow country roads, far froon the Lo Island Expressway,

Li#d
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constrained industrial development. AT03-A104. The Property qualificd as spot

zoming smee the surrounding ares was epgial. AT92. Brookhaven's
comprehensive plan called tor the elimination of spot zoning and specifically

indicated the Property should be revoned to a Planned Development District

(“PDD™) MAL 17, Both Brookhaven and Smitheown had in the past granted

revoning from industrial to kigh density residential {11 1o 14 units per acee),
ATTEALLS, Gulivie stressed thut Toea] authorities would alfow greater density in

rezoning residential to avoid industrial development. MLAL 19, To be

conservative, Gulizio opined thet there was a reasonable probability of rezoning

the Property o residernial PDD with  density of 3 10 6 units per acre. Gulizio

testified that the probability of rezoning in Brookbaven was 0495 pereent, since

the comprehensive plan addressed the Property. MAL T8 As Smithtown did no
hawe an up-to-date comprehensive plan, Guiizio set the probability there at 70-75

poreont. MLAL 1S

v Tavlor (“Taylor™ ) testified as Gyrodyne's expert appraiser. He had 30
vears of exparience on Long Island and drove by the Property every day on the

way to work, AJTH-A382, Taylor testified that the Proporty was in g poor location

Bt was i o

development as Hlowis remote frorm main thoroughfares,

v 8 stdy
1 it

http://www.sec.gov/Archives/edgar/data/44689/000143774912003513/ex99-1 .htm

Page 17 of 55

4/10/2012



ex99-1.htm

pristine, bucolic sesting for residential use, surrounded by fadrly expensive homes
and in highbyeregarded school districts, MUAL 12-135,

Tavlor compared sales of raw land Intended for residential development to

determaine a price per unit, To avoid extremes, Taylor used the midpoint of

Gulizio’s number of units per acre rather than the maximum, A433. To each
comparahle sale, Taylor applied various adjustmems,. Adi3-A4200 Tavlor then
made an additional downward adjustment of 5 percent Tor the cost and dme w

obiain rexening of the Property {A430}1 and & third set of adjnstments 1o reflect

-

erent porcontages of probability i cach town, A431-Ad33, In

Taylor's opinion, the Property with a probability of rezooing had a value of §
million, A436. He valued the 63 acres Gyrodyne retatned at 828 million, and the
245 weres faken by SUNY Stony Brook at $125 million. A437-A439.

I Hew of g zoning expert, the State called Robert Grover {"Grover™) a
Tx 3 E

soonsible for

consulting company’s Director of Environmental Scienc

epvironmental ang s and permitting processes. ABDT-AG02. Grover testified

that the number of steps In the review process belfore development, particalarly the

E

extengive eovironmental review, would take o long tme. MLAL 9. Grover agreed

that Brookhaven and Smithtowen koo they"re not going 1o be able to keep this

Taned peisting and undeveloped,” that the Property is going to be developed either as
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it industrial, or as rexoned residential. AGT9. Grover admitted that there was

of v

a reasonable probability of rezoning to PRI AGTT-Ab

Kenneth Golub (“Golub™y, the State's appradser, testified that the Property

was “surrounded by homes” and *most developers would normally tend to
gravitate to residential use.” AT97. However, due to the lenathy approval process,

he believed the highest and best use was as zoned industrial, MAC 4 Caolub

admired that an appraiser should value property for any reasonable probability of
rezoning, and that his job was to determine the highest and best use. MA. 7

Golub was forced o admit that the Property did bave a reasonable probability of

Fef. Heowever, Golub never

natang

FIORES Clre

f&,!(”}zﬂ“‘f 3&,\1&%&‘“{1{& ndar v
prepared a valuation of the Property with a probability of rezoning, and the $tate
niade e factical choice not to offer such a valuaion.

3. The Deci % Below

The Court of Claims” decision extensively discusses the testimony of each

witness. MLAL 4-24, The court explicitly sets out its reasons for finding that, while
the State’s experts were not eredible, Gyrodyne’s experts were. MALZ9-3 1

vined that the hizhest and best use of the

1 deter

Based on all the evidence, the o

Property would be as rezoned for & PDD with residential use. MUA. 32, Since the

State did not prasent any evidence as o the valee of the Property at this highes

and best usi, the court terned 1o amalyze the valuation presented by Gyrodyae's

&
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witnesses, Finding Gyrodyne’s experts eredible, the cowrt swarded Gyrodyne

damages of 3125 million, MLAL 3530,

On appeal, the State sbandoned its tial position that the Property should be

otk

valued a3 zoned industrial, Attempting to avoid the consequences of 55

choice pot to offer a residennial value belove, the Siate claimed the triad judge
effectively rubber-stamped Gyrodyne’s position. The State contested the factual
hasis of the triad cowrt’s decision, paticalasty as to Grerodvne™s expent’s
adjustments Lo comparables and the caleulation of density. The Appellate Division

rejected all of the State’s arguments, finding the Court of Clatms properly did not

ponsider the State’s appraisal, since It was based on other than the highest and best

wse, Gyrodyme Company of America v, State, 89A1.3d 958, 989 (2d Dept. 2011

!
i

o

The Appellate Division held that the Court of Claims applied the correct lega
standard in such circumstances and properly accepted Gyrodyne's appraisal as
fully supported by the faets, neluding as o the proposed density. £, at YRO-990

affirmesd the Bl award.

Based on the evidence, the Appella
ARGUMENT
I

REVIEW OF
4

SUES
RS JURISBICTHON

THE
NOT Wl

§l”s.H!§‘~s s

As this Court bas repeatedly pointed out, its jurisdiction is imited. See, e.g.,

Peaple v. Bawmaen & Sons Buses, 6 NJY.3d 404, 406 (2006). That jurisdiction

~nd
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extends almost exclusively fo questions of lavw. i People v Hawking, 11 WY 3d
484, 491 {2008}, See alvo, ARTHUR KARGER, THE POWERS OF THR NEW YORK
CoURT OF AppEaLs (3d ed., 20035 § 1.3 ("The Court of Appeals is 2 court of

limited jurisdiction and, except in very limited circumstances, is constilutionally

confingd to the review of questions of law™). The State does not contend that one

of those narrow exceptions app

ux heve, Rather, the State attempes o disgt

request for review of factual issues by rebranding then as issues of law, Thi

cffor is transparently unsuecessiu

This Court has been vigtlant in enforcing the constitutional lmits on 1ts

jurisdiction. That same vigilance demunds rejection of the State™s motion here,

A, The State Secks Review of Issues OFf Faet

ctiom is that this Court does net review

The most basic g

Apsle of i
questions of fact. Stiles v. Baravia Atowric Horseshoes, 81 NOYL2d 930, 951

{1993y Glenbriar Co. v Lipseran, 3 WY 3d 388, 392 (2005); Buwmarny & Sons

Buses, 6 DY 3 at 406; Kanotr, § 1.3, The State’s busie contention is that the

Court of Claims erred in determining the valuation of Gyrodyne’s property amd,

therefore, the Sate has to pay too much. However, valustion s a que

wy of fact -

5

te, 26 NY.2

aot of Taw, As this Court stated iy dome Thearves v 8

{1970 feited by the State), “Itlhe value of property taken in a condemupation
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v question of {zet which cannot be reviewed by this court

proceeding is nsuy

3

o, Tnve Citg of NV, (Fowrth sive ), 255 NOY. 25, 27 (1930}

Sezer
The State tries 1o Dertber camoutiage ts intend by invoking the broad
principle that compensation for condemnation must be “jusl.” State’s
Memorandum of Law In Support, dated March 23, 2012 (7S, Memo.”} 182 This
Court, however, need not grant leave 1o appeal 1o define st compensation.”
Almost a hundred years ago, this Count peovided that delinition and has

consistently reaffivmed its validity over the tast century. fnre Town af Islip, 49

N.Y.Zd 354, 360 { 1980) citing Cownty of Erie v, Fridenberg, 221 MUY, 388, 393

hat just compensation, “is the market value at tha thmee af

paver wosld have paid a willing seller for

of 4

awilling

appre
the property . . . based on the highest and best use of the property even though the
the property 1o is fullest potential when it was

owner may not have been utilizing o

sk Hivh

taken by the public authority.” See alvo, fnre Uity af N.Y. (She

Sefroodl, 25 WY 2d 146, 148 (1969 Kearor v. Stare, 23 DY 2d 337,339 (1068}

The Court of

e v Bocrd of Water Suppdy (Empgs, 277 N 452, 456/ {1938)

Chaims specifically cited and applied this Jegal standard 1 its dee

3 24-20% as $id the Appellate Diviston., MLAL 57,

enrni Tl fHu
stice o the prblic,

10 L%‘EL ervmer whoso propery s
G

At |‘4>< Srmner ["}i’)?ﬂiii%'},

v rrmanifest injustice
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The State does ot seriously contend that the courts below applied the wrong

definition. Rather, the State objects 10 the result reached as o the fir market

e

The State complaing that the svaard “is grossly inflated” and “the Swte's

faxpayers should not be made to pay.” 8. Mema. 5. Clearly, the Siste hopes (o
have this Court substitute its judgment for the amount of the condemnation award.

That is precisely a valuation question, however, bevond this Court’s jurisdiction.

Review of the “legal” issues, which the State identifies in its motion (8.

Memo. 19-32), further densonstrates that the issues are truly factual. The State

presupposes certain facts to ralse questions. To reach those questions, this Cowt
would have to make 2 finding of those facts, contrary to the findings below. For

example, i discussing its first issue, the State contends that Cryronlyne’s

appraiser’s “fig

aures were hased on pure speculation not evidence” 5. Memo, 20,
The Appellate Division, however, found that the “trigl court proper]y accepted the

clatmant’s appraisal” because the appraiser credibly explained his valuation and

s figure oo density “w

supported by the evidence” Gyrodire, 89 AL, 3da

o909, A decision by the Appellate Division that a Ginding of fuct is supported

by the evidence is a factual determination not reviewable by this Courl. See Colien

v, Hallmork Coare

L A5 NUYL2d 493, 408 (1978 Karoek, § 13, To consider the

State’s speculation argument here, this Court wondd lave to decide the vtz

comtrary 10 the courts below, Similarly, the Nate’s wpiion that the valustion was

1
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not bused on “comparable properties”™ (8. Memo. 22) would require this Court o
reject the finding that Gyrodyne’s appraiser’s comparables were priperly adjusted.

See Gyrodne, 89 AD3d at 989990,

The State’s s

ceond “legal™ issue takes the same approach. Again, the State

claims {contrary 1 the fndings belowy, that “there are no genuinely comparable

properties™ and, theretore, it was Improper to allow wstimony about the nu
potential units. 8. Memo. 26, The State also contends that had Gyrodyne
caleulated value on a per acre basis, the lack of comparabiiity “would have been
pbvions” 8. Memo. 31, However, the caleulation is merely a mathematical
exereise. Based on the zoning oxpert’s testimony, whoss adm igsibility the State

we for units por acre. Gyrodyne™s

¢, Gyrodvne provided o f

appraiser provided the price per unit and the aumber ol weres. The prive per acre
couid be ditermined factually by simple math. No legal question is involved.

mOLon,

Simdlar facranl issues pervade the Stat

1 the State is alloved fo obtain review under the theory that “just

compenzation™ is ar issue of law, there would be no Himit on review of

condemnation cases by this Cowrt, In every instance, the dissatislied party {either
* £l

the § or the condemnee vwrier) could seek review simply by ¢laimi

gward amount was “unjust.” This Court would become the final arbiter in

i direct contradiction o s Uourd’s history

potertially every condemnation
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sliction. Bince

of rigorously adhering to the constitutional limits o

H

clearby an t review the

Hietional |

vaipation § Cihet, there 15 0o ju
State’s contentions.

B, The Siate Seeks Review of Unpreserved Issues

This Cowrt’s jurisdiction also does not extend 10 claims of ervor that were not

preservid i the wlal court, See Baumann & Sons Buses, & MUY 3wt 407, gquoting

KARGER § 1.3 (“enly questions that have been properly praserved for review by

appropriste motion or obiection in the court of first instance | | may be brought

before the Court of Appeals™ ) See adeee, Hunt v, Bankers & Shinpers fns. Lo, 50
\ F a3 E:

MNOYLSd SR, 940 19RO Kargur ¢ 170, While the State notes (5. Memo. 23

1 1) tha Boraised dhe issue of valustion ona per unit basis in its briet o the

5

fow, that is insufficient, An argument “raised for the O tme at

Appeliate 10

the Appellate Division . . . is unpreger

Moddition v, Sore, 72 N 24 871, 872 (1988 see alwn, Bole

N.Y 3¢

Here, the Stnte never ublected at trial to Gyrodyne's expert valuing the

Progerty On @ per unit ba "5 appraisal, provided to the State prior io

trial, used that valuation method. Neither before trial, at the beginning of trial

oy

adiitted a3 an exhibit, nor during the wstimony of

when the appraisal we

erodwne™s expart, did the Hmh, ever comend that valuing property for mixed use

i
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residential developrents o a per unil basis was legal error, As the Court of

Claims pointed out in its decigion, “neither party pointed 1o a serous Haw in the
methodology used by the experis” MAL 28, In fact, during his cross-

examination, the State’s expert appraiser acknowledged that the comparable

ential land sales “sold by price per umt”™ ASSG

Had the Sate questioned the validity of this method of valuation at trial, the

experts could have addressed and made clear on the record that such a method is

accepiod practice

g

s b appraisers, Bven the State’s expent would have had to admit

this. MHowaever, the State never raised the Issae, Swee Peopde v Gray, 836 NY 2d 10,

21 {1995} {objection required to provide opportunity to cure any error before

verdicty, Tnstead, the State cross-examined Gyrodyne’s expert on the application
ot this methodology, including his choice of comparahles and caleulation of
adivstmants. Unly at the Appellate Division did the State change i approach and

&3

s must be dore onoa per acre basis, ot o0 a per unit basis. That

claim that va
was oo e 1o preserve the issue for review here. A parly may aot ry Hs case on

ong theory and then s

k ealief on appesl on another theory, Licstman v,

Cirosshard, T3 BV, 20 792, 794 (L98R). There s no jurisdiction over the State’s

claimm on s additons) bag
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H.

THE STATE’S MOTION FAILS TO MEET THE CRITERIA
FOR LEAVE TO APPEAL

This Court”s 1 ot forth the gromds on which a question merits review.

See Rule 300.22(b4Y; sew alse KARGER, § 1023, The Su

5 motion does oo

gualily under any of them. The Stude does not contend that the caze involves a

conflict with a prier decision of this Court, or a conflict among the Departiments.
The Court of Claims and the Appeliate Division applied well-setiled by on which

there i3 no decisional contlict,

mor does the State contend that the issues 1t maises are novel

of the propes compansation for conden natkon arises on a regubar b

underlving lepal principles of such claims have been settled §

The S

ate’s sole sttempt to invoke the Rule’s eriteria is w clain thut the case

has “statewide importance.” S, Mame, 18, However, that claim is based on

:

nothing more than the fact the State has o pay the award, which must come from

the public Under such an approsg coenditure of

« involving

state funds would gualify ander the public Importance criteria,

The State’s motion papers cannot disguise that it actually seeks review based

2 of the averd, That has sever been - nor should it ever be —a

oriterion, The size is alwavs relative 1o the parties involved, An

amount the State sees as insignificant could be a life o death tasue for & poor

14
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individual, This Court is concerned with legal Issues, not the number of dodlar
sigrs. The amount of an award simply cannot be a basis for this Cowrt to grang

leave, particularly where such a grant would call into guestion other long held

Jurisdictional Bmits.

1.

THE ISSUES IDENTIFIED BY THE STATE DO NOT MERIT REVIEW

The State wdentifies two particular questions: whether the Court of Claims

should have independeraly assessed Gyrodyvne™s expent”s valuation, and whether

the per unit valuation was acceptable. Neither of these involve preserved issues off

is Court. Nor do they meet this Court’s criteria Tor

w

ferw within the Jurisdiction o

5 a substantive dsue of any mernt

gramting leave. Moreover, neither question rai

A The Court of Claims Propecly Applied Controlling Precedent

5

As it did before the Appeliate Division, the State asserts here that the lower

court abdicated s responsibility in accepting the valuation of Gyrodynes expert

appraiser. 5. Memw. 3. This charge s shimply untrug, o3 the Appellate Dy
foumd. The Court of Chums expressly recogbzed and applied this Cowt’s

controlling case b in fully analyzing the evidence presented,

B ope City of MY (Reissd, 35 WY . 2d B85, 886 (1982) holds thae *[iln

determining an award 10 an owner of condemned property, the Hedings must either

hin the rnee of expert lestimony or be sup; e and

sorted by other evid

L
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adeguately explained by the court.” (emphasis added). In this case, the State made

1%
3
l‘ »

a tactical decision not w offer any evide

g of the value of the Property at the

Jential, The Siate did so

motwithstanding

oen zoning and sppraisal experts” wstimony et trial that there

was 4 reasonable probability of rezoning. As the Appellate Division found, the
“yrial court properly rejected the appraisal submitted by the State of New York,

st and best use of the propuerty was

siree the evidence demonsteated that the B

s light industrial as the State’s expert opined.”

as residential dovedopment L, 0

iion went on o slats,

Gurodvne Co, 39 AD3d at 989, The Appellate X

ected the State’s appraisal, the wial court was bound 1o scoept the
! & ]

¢laimant’s appraisal or explain the basis for any departure.” ., citing Reiss.
The State created the siuation where there was no evidence of a range of

serthon, however, the

valnes from competing experts. Contrary 10 the State’s

trial court did not then automaticelly adopt Gyrodyne’s valuation, The Court of

stated the apphivable law thal where one parly’s valuation opinion

1, the court tan make an award different from the remaining valuation if,

“supported by other evidence and a sufficient explanation provided by the court.”

xs

MLAL 27, quoting Ridgawn

£3d Dept. 1969,

citing i ve City ef VY (AGHW Realty), 1 NY 2d 428 (1956), The Court of Claims

recognized that “other evidence could include alterative appradsal or o
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sxaminafion of the prevailing expert opinion leading to a diminishment of the

wward” MoA 2T

Basod on this recoenition of the applicable law, the Cowrt of Claims then

~why B foumd the Staie’s expert wilnesses

expluined ot length - gver seven pawre

not eredible and why it determined Gyrodyne™s experts, supported by other

evidence (such as Brookhaven's comprehensive plan’s citing the Property as an
example of spot zoping that should be changed) credible even atier cross-

gramination. MLAL Z8-35,

S51013

¢ discussion, giving the lmpr

The Sute simply skips over this extensive
that the wrial court immediately adepted Gyrodyne’s expert valuation onee it

Nee B, Memo. 16, That

sl to establ

thers was no compe

impression s correct,. The court reviewed all of the evidence in painsiakis

detail, See MAL 4-24, 1 then conducted a detniled anslvsis of the evidence, in
Huht of the apphicable law, before determining the vale of the Property. The Stae
aflerspis o estract a stnghe sentence ot of comext from a 37 page decision to

contend that the trial court failed to sarry out the very analysis which the rest of the

cosducted,

apinion demonsiy

The State a view iz appropriate because this Court has not explic

addressed the situation where “neither side™s valuation is supportable” S, Memo.

““s'l

Thiz statenwent, however, misepresents the facs as found below, The
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Appetlate Division held that “the wial court groperly accepted the claimant’s

" because the “olabmant’s appradser sulliciently and credibly explained”

hix valuation and the sdjustments made to cadoulate it

The State's first issue ks simply prodivated on 2 false premise - that the
Court of Claims did not independently snalvze the evidence in reaching its finding

as to valuatioon, To the extent that the State’s argument goes further, 1o assert tha

b

o whent valuation, i misstates the law, The

thae triad court should make an ndepe
court determining the amournt of a condemnation wward, “must rely upon the

sl fre Civ ol N ¥

evidence presemed,” it does nol make an independent app

iineoin Sg. R Clegranee), V3 A2 153, 100-168 {17 Depr, 19615, g 12

MY FORG (1963 ). See afvoe Williams v Stote, Y0 A0DZd 882, 884 (3d Dept.

nod muke an

523 {Min dererminiog “just compuensation,” the courl dogs

endlent appraisal but must recessarily rely on the evidence presented™ ) A& W

y

Roalty, 1 DLY.2d w 432-433; People ex rel, Lvedde

ait Perving v Seaman, 217

NI TSSTE (19160 The Cowt of Clalms bad ne duty, or authority, 1o g0

%

hewond the evidence presented o determine value, There s no Issue worthy of

B, The Court of Clabms Properdy Used A Per Unit Yaluation

As pointed out shove (Section LB}, the Stte did not preserve aay clabm of

i, this Clossrt has oo

ervor with regard 1o the per uslt valuation

18
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recond concerning the wse of per unit valustions in the industry. Lacking such

basic evidence, thix Court conld not render an informed opinion o the method,

and risks upsetting a well-sestled practice by appraisers. Further, the practice 13

wholly consistent with peior case law,

Fhe State does not clie a single case, either by this Court or b any Appellate

Ediviston, which has barred (or even ariticized} an experts valuation of a property

orva per unit basis,” The fow decisions which have addressed a per unit or similar

£

method have sctaally allowed such, For example, m Esiote of Berwieg v. State,

159 AL, 2d 344 (24 Dept. 1990, appe T denied,

T6 ALY, 2k B84 (1990, the cour

affirmed o modied award of compensation damages on g per et basis, In

b court in Mazard Lewds

addressing a

valugstion o & per lol verses per sere by

Farner v, Srate, VA2 923, 924 (3d Dept. 1936) pointed out “a distinction

Betswesn i o 2 and a subdivision value should not be oo fighsly drawn.

W MY (Fourth Averiee), 255 NUY L at 30, Tong age

& Court's decizion Jrore O

recogiized that
Ly determining the value of an entire plege of ¥ v
property i may be divided up in many ways, and in
different ,aimpui fots secording w the whims of the evwner
or the moest advantageous way 1 produce the bighest
price. The experts, as well as the judge, may have many
Frhe State cites o
{Raocldond & -
Ched po aull e 3 o P ander

pdbser fhots

19
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different methods inarriving st the same point o at the
vale of the whole, Those considerations are mere
matter of evidence W prove fis, As long as competent
pvidence s recedved and none & excluded, no rule of law

Boviolated . ...

wan

Rather than provide contrary ambarity, the State (5. Momo, 26) & reduvced to0

attempting to distinguish cases in this Court, which approved of similar, although

not identical, valuation methods, See dewme Thoaires, 20 N¥ . 2d at 389 fmethod

o demages on a per unit bagis appears

e

ted by the State of computin

i1 re Uty af St

Court adopiod the Hewdir v, Stafe, 18 ADZA TIZE (47 Dept, 19030 rule that, in

virhuing undeveloped land, ao inerement s added o refleot 2 potential use at a

rezonied highest and best use. Firester does not create any rule that valuation must

b on & per acre basix,

By the abhaen

actual findings below, For

statemerds that fail o securately reflect the record andd |

erts that the triad court “did not attempt 1o independently

Nt TEF R e

*::’
ki 5

developed
hoard of

af fully

i s w alternaiive o el of baseking
' b never

1 i

20
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assesy the credibility of cluimant’s tostimony.” 8, Memo, 28, Any cursory raview

% ihis o be antrue, The triad by get ol in

ol the Court of Claims” decision reveal
detai] bis assessment of the credibiity of Gyrodyne™s expents (ind why he found
the State’s expert not crediblel. MLA, 30-31. As noted above, the State also

attacks the comparables wsed by Gyrodyne™s expert (S, Memo. 271 which the

Appellafe Division found had been properly adjusted, Gwrodiie, 89 AD3d

98y,

The Stawe (5. Memo. 3 also reters 1o evidence about the sumber of

units in proviowsty proposed golt course development (hetone SLINY Story Brook

intervened to deluy zoning appreval pending condemnation). Th

oy the fiet that no expert — neither the State™s nor Gyrodyne™s — testified that

ch development veprosented the highest and best use. The Buate also

o5 the evidence that Gyrodvne had previousty plarmed - and
obtained zoning approval for - & development of a portion of the Property with a

density of 12,6 units per acre (VLA 233, while Smithtown had approved rezoning

at density of over D undts anoacre. A LS. Most bnportant, the State notes, but

does not constder the impact of, the Tinding by the Appellate Division that "t

proposed denstty of the residential development, which formed the basts o

s award, was supported by the evidenee.” Gavw

dtamay

e &,
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The per unit valustion was not only papreserved, but like the State’s other issue,
has no merit as a basis for review by this Cout.
CONCLUSION

The State seeks leave to appeal issues that are clearly beyond this Court’s
jurisdiction, both because they are factugl in nature or were not properly preserved.
The State's theory would require a tremendous expansion of the role of this Court,
transforming it into the ultmate reviewer of any condemnation award. The State
takes this approsch in order o reguest review of Izsues that are nol only fact
drivvém! but also have no substantive merit. This Courd should deny the State’s
motion for keave to appeal, sure in the knowledge thas the Court of Claims and the
Appellate Division have carried out their responsibilities to closely analyze and

review the particular facts in this case, achicving o fair award of compensation.

Diated: New York, New York Respectlully subritted

April 9, 2012 ‘ - )
By: Z:"{W k/é L

.Insv:epbff; Clasen, Heq.
Thoemas J. Domdon, Hsg.
Robinson & Cole LLP

B85 Third Avenue

Sarite 2800

New York, WY 100224834
Tel: 212-451-2900

Fry: 212-451.2099

Attorneys Tor Claimant-Respondent
Gyrodyne Company of America, Ine,
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Albany, New York 12224 \

£ g
{?,Af»~1¢s«€jf«£~?f¢~i.m., i}j R s

u"

chsm 1o before me on this
® Qay of April 2012,

(lanct, fa S

‘ofary Public

JAMET LAFGRE&A
HOYsmy poBLIC
MY COMMISEON Tipines As, 50, 2014

http://www.sec.gov/Archives/edgar/data/44689/000143774912003513/ex99-1.htm

4/10/2012



