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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION SECOND DEPARTMENT

%
GYRODYKE COMPANY OF AMERICA, INC., : Decket Nos.: 2010-08950
3011402295
Respondent, : 102298
~against-
: AFFIRMATION OF JOSEP 1.
THE STATE OF NEW YORK, 1 CLASEN, ESQ. IN OPPOSITION TO
: MOTION FOR REARGUMENT OR
Appeliang, o INTHE ALTERRATIVE LEAVETO
APPEAL

Joseph: L. Clasen, an aitorney admitted to practice law hefore the courts of the State of
New York,, affirms the following under penalties of perjury:

L. Lam a member of the law firm of Robinson & Cole LLP, atomey for the
Respondent Gyrodyne Company of America, Ine, (“Gyrod vne™) i the shove entitled action, and
as such am familiar with the facts and clrcumstances of this matter as hersinafier set forth, |
submit this affiemation in opposition to the motion of the State of New York {the “State™y dated
Precomber 29, 2011 for seargument of (his Court™s Precision snd Ovder in this cuze of November

21, 2011 oy, in the shternative, for joave 16 appesl to the Court of Appeals,

BEARCUMENT
2 The standurd for reargument requires thit a motion “be based upon marters of For

F

or faw overlnoked or misapprehended by the court™ in the prior decision. Ul Hajuev. Daddc

84 A.D.3d 940, 942 (2d Dept. 2011); see afso Mazinov v. Reila, 79 A.D 3d 979, 980 (24Bepi?}

20103 CPLR § 2221{d){2). A motion to resrgue “Is not designed to provide s s
party with suceessive opportunities 1o resrgus issues prviously decided .7 0F Hague, 84

A3 942 citing Masinov, 79 A 0.3 at 980,

T AR
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3. The State contends {Affirmation of Robert €. Welsz dated Devensber 28, 2011,
the “Weise Affrmation,” 9% 4-11), that this Court overlooked 2 single pleve of evidenes
concerning Gyrodyne’s application for s golf community development, which mentions sewage
tresraent, However, the State raised this exact arpument, citing the same document, n its initiul
Brief For Appellant, dated March 7, 2011, pp. 306-31 as the Weisz Affirmation, 48
seknowledges. Gyradyne sddressed this srpument and evidence in its Brief For Claimant
Respondent, dated Agril 7, 2011 (“Gyrodyee Beief™ p. 42 and n4. The State merely seeks
another apportunily to argue a minor point folly briefed proviously, which 13 not the purpose of
reargument. Sew Siweon v, Medryari, 10 AD.36 604, 663 (24 Dept, 2003} {reargument not propar
when party srpued the issue in it prior papers).

4. Comirary to the State’s assertioe (Weisz Affirmation, ¥ 4, 8 Gyrodyvne never
“admitted” that higher depsity development was infeasible or sould not be approved, The
document cited (AT947) merely describes a prior concept of a polf conumunity, which was not
the highest and best use westified o by Gyrodyne’s experis. The information concerning sewage
treatement in this single phece of evidence was considered o unimportant that (as peinted out in
the Gryrodyne Briel, p. 42 nad, the State never wked Gyrodyme”™s COO abunt the slleged
contradiction or admission when sross-examiniog bim about the docusment.

3, Fusther, the State never mentioned the decament or the issue iy its Reply Brief
For Appellant dated April 22, 2011 following the Gyrodyne Briels refitation of the issue, Ner
did the State raise the issue before this Court fn oral argurment. Such an insignificant point
carinnt be the basis o reargunsent of this Court's emsire desision,

&, This Count 4id not overdook the impaet of sewsge treatiment on Gyrodyne’s

sxpert’s valustion. 1t specifically pointed out in its Decision and Order, that Gyrodyne's

§oud
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appraiser ingladed “an adjustment for additionsl developmient costs which would be reguired on
the subjeet property due 1o the need to hook op to 8 sewage treatinent plant.”™ Gyrodime Co, of
Am. v State, 2011 NY. 8lip, Op, 08362 (24 Dept. November 22, 2011) {the “Decigion) at 3.

7. In ssserting, wrongly, that Gyrodynae's past use of the property demonsirates
bigh-density residential developrient was wnlikely, the Sue (Weiz Affimuion, ¥ 6) references
another prior proposal for an assisted lving Tacility, claiming Gyrodyne sbandoned 3. The trial
court’s decision (A 235) stated Gerodyne recetved o zoning chengs alfowing 126 units on 10 acres
(a density of 12,6 units per acre) for the devetopment in partnership with Mariofl, ‘When
Barrioat got out of the sssisted living business, Gyrodyne chose not 10 pursue the opporainity,
i

EN The State also repeats { Wetsz Affirmation, £ %) fs cluim that the residential
development was “hypothetical” However, as previously pointed oat {Gyrodyne Brief, p. 523,
the trind court specifically found that “cleimant proved the highest and best use offered was not
hxpothetical or speoulutive™ A3 (empbagis added),

9, The State’s motion fhils to meet the standard for reargement. The single picse of
evidence upin which it relies way fully sddressed in briefing befbwre this Court and provides no
reason to ghve the State ancther bite at the spple,

LEAVE TO APPEAL

10, The Jurisdiction of the Coart of Appeals s limited to issues of T, The Coart of
Appesls does not review issues of fact, Fhow v Bosders & Shippers fns. Co., SO MY, 24 938,
Q40 (PUB). See alse Guaswar! v, Gorsky, 29 NY.2d 391 (1972 Axrinm Kraose, Tie

POWERS OF THRNEW YORK COURT OF APPEALS, §§ 1:3; 1301 (3d od. 2003). The issues of
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wajuation decided by this Court in the Decision were factual. The State cannot trsnsform these
Factual issues into legad ones merely 10 seek a “do-over” from the Court of Appeals.

B The State's very strempt to repackage the issues as legal ones demonstrates the
futibity of its effort, In pying 1o articulate 2 question of law, the State (Weise Allinnation§13)
inchudes the Tanguage “sppraisal that is unmeored from the fagts and consists of unexplained
adjustreems o ostensibly comparable properties.” To reach the Siate’s supposed legal issue, the
Court of Appeals would flest have to determing ~ contrary 1 the findings of the trial court and
this Uourt - that the apprafsals were unmoored and the adiustments were unexplained, both of
which are faciual fssues.

12, Not ondy has the Stte failed 1o articulate en issue within the jurisdiction of the
Court of Appeals, it has failed to meet the standard for review by that Court. Court of Appeals
Rule 300.220b)(4) requires the movant to show how the issue is novel or of public imporiance, or
presents a conflict with prior decisions of the Court of Appeuls or & conflict among the
Depurtiments, See alve Kpacer, § 133,

13, Asthis Cout's Deciston demonstrates, there is no confliot among the
Breparuments or with pricy decigions of the Court of Appeals. The legal principles: (&) that the
appeaisal must be based on the highest and best use, and (0) that ance ene side"s appraisal is
rejested, the trial court must seoept the remaining appraisal or explain the basts for departure, wee
chearly established low. See fie ve City nf New Tork (Reiss), 55 3. 20 885, 886 (1982 Citvof
HY. v Bstare of Levine, 196 AD.2d 6534-655 (2d Dept. 1993). This Court determined that
Cryrodyoe’s expert’s valuation had a basis in foer and was properly scoepled by the tedal connt

whin the Stote failed o offer an appralse! ut the highest and best use. Decision, at 3.
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14, The State { Welsy Aflirmation, ¥% 14-16) repests its incorsent claim that
Gryrodyne's expert did not explain his adjustraents o comprables. As Bute of Levine, 196
AD.2d u2 6535, holds, an appraiser ondy has to explain “the besis of his adjustments™ 1o
comparable properties. This Coert found that the “elakmant’s sppraiser sufficienthy and creditily
explained the basts for his Hmited adjustrents 1o the valustion of comparable properties on
which his sppraisal was based .. Decisfon, at 3, The pereentage value of such adjustenents is
grechsely the type of Information oo which the expert is providing an expert oplaion. As pointed
out inorad argument, there is no book or lable where un appraiser goes o look up the percentage
by which o adjust one property compared to another. An appraiser relics upon his or her
expertise and experienee, The State’s own sppraiser, when adjusting comparables in valuing the
property as zoned industrial, vsed percentapes divined from his experience. See e, A1828-
AT,

15, The correctness of the adjustment percentage selected by the expert can be
questicned on cross-examination, or by offering contrary expert opindon, The Slate elecied not
1o offer contrary expert evidence here. The State did, henwever, cross-examing Gyrodyne's
appraiser on whether his adiustment for comparables was correct, albelt unsuccessfully. Sec e
AA9I-A493. As this Court moted, veder the applicable cise law the sl court in such
chroumstances “was Justifed In socepting the amount extablished by claimant.” Decision, o 3
quoting Falley Stream Lovens v State, 9 AD2d 149, 15234 Dept, 1939),

i6, This Court™s desision irmposed o now requirersents on the pardes to 2
condesnation action. 1t applied existing law to the pesticolar facts of this situation, Thers i no
basis for review by the Cowrt of Appests. The State’s unremarkable contention that

compenzation muest be just to both sides is no reason for Turthier review here, The docision of e
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iriat court, affirmed on the facts by this Courd, determined that the swand was just, based on the
vadue of the property. Certainly the State connot be argaing thas, under the rubric of public
impeortance, o party should receive leave to appeal stmply becasse it complains shout the size of
the award. I that were the standard almuost every condemaation case would appear on the Coun
of Appeals docket, As the Srete fuifod to shivw this case qualifics for the Jurisdiction of the Count
of Appeals or meets The standard for discretioary review, leave 10 appeal should be denied.

17, Based onoall of the sbove, the Biate’s Motion should be denied in its entirety.

Dated:  New York, New York

Fanuery 11, 2012 /ww ¢ :
/- e
— N £ '”j({m"’

{ Josph L Clasen
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